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I. Executive Summary

Tax limitations have a long-standing history in Michigan constitutions going 
back over 100 years. The 1850 Michigan Constitution required local voter 
approval for county government to issue debt and raise taxes for public roads 
and bridges. The 1963 Michigan Constitution (Constitution), like its predeces-
sors, contains tax limitations. Some of the current tax limits are carried over 
from the 1908 Constitution, while others were added anew by the framers of the 
current constitution. Additional limitations have been added to the 1963 Consti-
tution by voters (via amendment) over the last four decades. 

Michigan voters will be asked at the November 6th general election to approve 
a constitutional amendment that would require a two-thirds vote in each cham-
ber of the legislature (supermajority vote), or a statewide vote at a November 
election, for state government to impose new taxes or increase existing taxes. 
The “2/3” proposal (Proposal 12-5) represents another page in Michigan’s 
evolving history with tax and expenditure limits and the first attempt to add a 
state tax limit since Proposal A of 1994.

PURPOSE Anderson Economic Group was retained by the National Federation of Indepen-
dent Business to review and analyze Proposal 12-5 on the November 6th state-
wide ballot to determine if and how the language interacts with existing 
constitutional provisions dealing with tax and expenditure limitations. This 
report does not take a position either for or against the proposal. It is intended to 
inform the public debate on the matter, not to urge voters to vote one way or the 
other.
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Executive Summary
SUMMARY OF 
FINDINGS

1. Tax limitations are appropriate subjects for constitutions.

One aspect of proposed constitutional amendments that voters must con-
sider is whether the constitution is the appropriate place to address the 
amendment’s subject matter. Most constitutional scholars agree that a 
constitution should serve as a general framework document rather than 
being overly populated with detailed provisions that would be better left 
to the legislature to deal with in statute. The 1963 Constitution is replete 
with tax limitations, so Proposal 12-5 is not breaking new ground. In con-
trast to other constitutional amendments appearing on the November 6th 
statewide ballot dealing with narrowly focused public policy matters, Pro-
posal 12-5’s subject matter is clearly appropriate to be considered for 

inclusion in the Constitution.1 This is not to imply that it should be 
included in the Constitution, but only that the subject matter is consistent 
with traditional constitutional content.

2. New state taxes or increases to existing state taxes would not 
be prohibited under the proposed constitutional language.

The proposed constitutional language would not prohibit state govern-
ment from imposing new or additional state taxes or increasing the rates 
or expanding the bases of existing taxes. The language requires both 
chambers of the Michigan legislature to attain a higher vote threshold 
(two-thirds) to pass legislation to increase state taxes. The language does 
not alter the constitutional requirement that the governor sign a bill before 
becoming law.

3. The supermajority vote requirement would only apply to state 
taxes, not local taxes.

The proposed constitutional language is structured in a way that only 
taxes imposed by state government would be subject to the legislative 
supermajority vote requirement. The language does not use terms such as 
“authorized,” “allowed,” or “permitted” to describe the taxes covered by 
the requirement. The use of these words might have supported an inter-
pretation that the limitations also apply to local taxes, as all local taxing 
authority emanates from state law. Table 1 summarizes the different vote 

1. There are four other constitutional amendments appearing on the November 6th ballot. 
These proposals deal with: creating a new right to collective bargaining (Proposal 12-
2); requiring 25% of the state’s electricity to be generated by renewable sources (Pro-
posal 12-3); providing collective bargaining rights to home health care workers (Pro-
posal 12-4); and requiring a statewide vote to construct international bridges and 
tunnels (Proposal 12-6).
© 2012, Anderson Economic Group, LLC 2



Executive Summary
requirements for legislative actions under current law and under the “2/3” 
proposal 

4. The supermajority vote requirement would add to existing 
constitutional state tax and revenue limitations.

The Constitution contains several existing tax and revenue limitations. 
The Headlee Amendment of 1978 created state spending and revenue lim-
its. Proposal A of 1994 created a three-fourths vote requirement to raise 
state and local school operating taxes above the limits in effect as of Feb-
ruary 1, 1994. Also, as part of Proposal A, the existing state sales tax rate 
cap was increased from 4% to 6%.

5. The supermajority vote requirement would not conflict with 
existing state tax and revenue limitations.

Proposal 12-5 is carefully drafted to avoid conflicts with other state tax 
limitations, including wording that it shall not limit or modify existing 
provisions. Through our review, we found no structural conflict between 
the supermajority vote requirement and existing tax limits. We did find a 
interaction with an existing provision (Proposal A’s three-fourths vote 
requirement for school operating taxes); however, this specific limitation 
would take precedence. The Michigan Supreme Court has opined that 
when there is a question regarding a general and a specific provision in a 

constitution, the specific provision controls.2

TABLE 1. Legislative Requirements for State Tax Increases

Proposed Action
Current 

Requirement

 Requirement 
under “2/3” 

Proposal

Impose new state tax majority vote 2/3 vote

Increase existing state tax rate* majority vote 2/3 vote

Increase existing state tax base* majority vote 2/3 vote

Increase school operating property taxes 3/4 vote 3/4 vote

Impose new / increase existing state fee majority vote majority vote

Decrease state tax rate/base majority vote majority vote

Eliminate / decrease state tax credit majority vote majority vote

Authorize new / increase rate or base of 
existing local tax**

majority vote majority vote

Note: State tax revenue from individual taxes would increase without a change in state 
laws, subject to current revenue limitations, as a function of economic growth.

* Unless otherwise specified in the Constitution: ad valorem school operating 
property taxes under Article IX, Section 3; see “school operating property taxes”; 
state sales tax rate cap of 6% under Article IX, Section 8; and graduated income tax 
prohibition under Article IX, Section 7.

** Local tax increases require approval of local voters under Article IX, Section 31. 
Analysis: Anderson Economic Group, LLC
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6. The supermajority vote requirement would likely alter the 
approach that state government takes to address public policy 
priorities, not just fiscal matters.

It is not unreasonable to assume that changing the rules under which 
Michigan state government operates with regard to state tax policy will 
change the way the government addresses other important public policy 
matters. This includes the choice of legislative tools to deal with issues, 
changes to legislative behavior, and modifying the incentives facing busi-
nesses and interest groups in dealings with state government.

ABOUT ANDERSON 
ECONOMIC GROUP 
AND THE AUTHORS

Anderson Economic Group, LLC offers research and consulting in eco-
nomics, finance, market analysis, and public policy. 

The co-authors of this report include Patrick L. Anderson, Craig Thiel, 
and Alex Rosaen. Mr. Anderson was the principal author of the Headlee 
Blue Ribbon Commission’s final report to Governor John Engler in 1994. 
The Commission was tasked with determining whether the amendment 
had been properly implemented and whether the amendment had accom-
plished its goals. This report was relied upon by the Michigan Supreme 
Court in the 1998 Bolt decision on the differences between a tax and a fee 
for purposes of interpreting the Headlee Amendment. Mr. Anderson also 
co-authored a memo to Governor Engler regarding the interpretation of 
school property taxes subject to the Proposal A tax limitation. This memo 
was cited by the Governor in 1994 to veto legislation intended to skirt 
Proposal A.

Craig Thiel and Alex Rosaen also have extensive knowledge of the sub-
ject matter, having previous experience researching and analyzing various 
state fiscal issues and existing tax limitations. 

Since AEG’s founding in 1996, the company has helped clients including 
universities, state and local governments, non-profit organizations, and 
private and public companies. For more information on the report’s 
authors, please see “Appendix B: About Anderson Economic Group” on 
page 20.

ABOUT NATIONAL 
FEDERATION OF 
INDEPENDENT 
BUSINESS

Founded in 1943, the National Federation of Independent Business 
(NFIB) is the nation’s leading small business association, with an advo-
cacy presence in Washington D.C. and all 50 state capitals. NFIB’s mis-
sion is to promote and protect the right of our members to own, operate, 
and grow their businesses. More information about NFIB is available 
online at www.NFIB.com.

2. Advisory Opinion on Constitutionality of 1978 PA 426, 403 Mich 631, 639-640; 272 
NW2d 495 (1978).
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II.Overview of Proposal 12-5

If approved by the voters, Proposal 12-5 would add Section 26a to Article 
IX (Finance and Taxation) of the Constitution. Section 26a will require a 
two-thirds vote in each chamber of the legislature (supermajority vote), or 
a statewide vote at a November election, for state government to: 1) 
impose new or additional taxes; 2) expand the base of taxation; or 3) 

increase the rate of taxation.3 If approved by the voters, the amendment 

will take effect on December 22, 2012.4 The proposed constitutional lan-
guage reads:

Sec. 26a. No new or additional taxes shall be imposed by the state gov-
ernment, nor shall it expand the base of taxation, nor shall it increase the 
rate of taxation unless: (a) by the vote of two-thirds of all the elected 
members of each branch of the Legislature; or (b) by a statewide vote of 
Michigan electors at a November election. This section shall in no way be 
construed to limit or modify tax limitations otherwise created in this con-
stitution.

The subject matter of Section 26a is generally referred to as a tax and 

expenditure limitation, or TEL.5 Specifically, the proposed language is a 
state tax limitation. Currently, Sections 25 through 34 of Article IX con-
tain a number of state and local TELs. All of these sections were added by 
the Headlee Amendment in 1978. Proposed Section 26a would appear 
after the Section 26 state revenue limitation and before Section 27, which 
deals with the conditions under which the state revenue limit can be 
exceeded.

Although the proposed amendment would add only 80 words to the Con-
stitution, the meanings of some of these words is critical for a complete 
understanding of the scope of the amendment, especially in relationship 
to Michigan’s current tax picture. In some cases, the courts have weighed 
in to define terms used in the proposal. Below we provide clarification 
about what Proposal 12-5 would pertain to by dissecting the key elements 
of the proposal. Equally important, we also provide clarification about 
what the proposal would not do.

3. Legislative supermajority votes take many forms, including three-fifths, two-thirds, 
and three-quarters. In the absence of a supermajority vote requirement, most legislative 
actions require a majority vote (approval of more than one-half of the members) to gain 
approval.

4. Article XII, Section 2 provides that an amendment to the Michigan Constitution pro-
posed by petition and approved by electors shall take effect 45 days after the election at 
which voters approve the amendment.

5. While TELs take many forms, all share a common objective: limit government tax col-
lections or restrain government spending.
© 2012, Anderson Economic Group, LLC 5



Overview of Proposal 12-5
For the actual ballot language summarizing Proposal 12-5 that voters will 
be asked to consider at the November 6th general election, see “Appendix 
A: Ballot Proposal Language” on page 19.

TAXES VERSUS FEES State governments collect revenue from a variety of sources to finance the 
services they provide to citizens. Revenues are generated through taxes, 
fees charged for services, inter-governmental transfers (federal funds), 
and miscellaneous sources (various fees, fines, penalties). By far, the larg-
est single source of state government revenue comes from the various 
state taxes levied. According to the most recent financial report for the 
State of Michigan, state taxes represented 54% ($24.7 billion) of the total 

$46.1 billion in revenue.6 Federal funds accounted for another 41% and 
all other sources accounted for the remaining 5%. Therefore, Proposal 12-
5 would apply to about 54 cents of every $1 in state revenue.

Because Proposal 12-5 would apply to taxes but not fees, it is important to 
note the distinction between these two revenue sources. While most peo-
ple have a general idea of the difference between what constitutes a tax 
and what constitutes a fee, there has been controversy in the past that 
required Michigan courts to make a clear distinction between the two. 

In 1998, the Michigan Supreme Court issued an opinion in the Bolt case 
that distinguishes between a tax and a fee and serves as legal precedent 

for deciphering between the two at the state and local levels in Michigan.7 
At issue in the Bolt case was whether a new storm water charge levied by 
the City of Lansing was a “tax” and therefore subject to the voter approval 
requirements of Article IX, Sections 25 and 31. These provisions, added 
as part of the Headlee Amendment, require direct voter approval of all 
new local taxes.

In its ruling, the Supreme Court stated, “Generally, a “fee” is exchanged 
for a service rendered or a benefit conferred, and some reasonable rela-
tionship exists between the amount of the fee and value of the service or 

benefit. A “tax” on the other hand is designed to raise revenue.”8 The 
Court extensively cited the 1994 Headlee Blue Ribbon Commission 
Report to establish the criteria it adopted for distinguishing between a 

user fee and a tax.9 In coming to its decision in Bolt, the Court established 
three criteria that a charge must fulfill in order to be considered a “fee”;

1. A fee must serve a regulatory purpose, rather than a revenue-raising 
purpose;

6. State of Michigan, 2011 Comprehensive Annual Financial Report.

7. Bolt v City of Lansing, 459 Mich 152 (1998).

8. Bolt v City of Lansing, 459 Mich 152 (1998).

9. Headlee Blue Ribbon Commission, A Report to Governor John Engler, September 
1994.
© 2012, Anderson Economic Group, LLC 6
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2. A fee must be proportionate to the necessary costs of the service; and 

3. A fee must be voluntary in nature and people must be able to refuse or 
limit their consumption of the service.

These same three criteria are what would be used for determining what 
constitutes a state tax for purposes of Proposal 12-5 and therefore subject 
to the supermajority vote requirement. Clearly, current state taxes such as 
personal income, corporate income, sales and use, and property would be 
subject to the limitation. 

On the other hand, a supermajority vote would not be required to increase 
certain licenses and environmental fees assessed by state government, 
assuming licenses and fees satisfied the criteria established in the Bolt 
case. Similarly, legislation designed to increase administrative fees, pen-
alties, and interest charges associated with the collection of taxes would 
not be subject to the higher legislative vote threshold.

WHAT IS A TAX 
INCREASE?

While the Michigan Supreme Court has provided guidance to distinguish 
between a tax and a fee, we are unaware of a similar ruling that will help 
to address another important question, “What constitutes a tax increase 
for purposes of Proposal 12-5?” To shed some light on this question, we 
turn the to the language used in the proposal and the common understand-
ing of the terms therein.

New Taxes and Increased Taxes

Proposal 12-5 requires a supermajority vote in two instances; 1) for “new 
or additional taxes” imposed by the state government, and 2) for state tax 
increases, generally. 

First, we turn our attention to the provision regarding the imposition of 
new or additional state taxes. This language is clear and there is little clar-
ification needed. If approved by the voters, the provision would apply to 
state taxes that did not exist at the time that Proposal 12-5 became effec-

tive (December 22, 2012).10 For example, if the Michigan legislature 
decided that it wanted to impose a new percentage tax on the price of gas-
oline to replace the existing per-unit gasoline tax, the related legislation 
would require a two-thirds vote in each chamber to pass.

To answer the question, “What constitutes an increase to an existing tax?” 
we turn to the language in Proposal 12-5. However, before proceeding to 
this question, we first define the components of a tax. For every tax there 
is 1) a rate, and 2) a base. Generally, each component is clearly defined in 

10.Article XII, Section 2 provides that an amendment to the Michigan Constitution pro-
posed by petition and approved by electors shall take effect 45 days after the election at 
which voters approve the amendment.
© 2012, Anderson Economic Group, LLC 7
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law. The base may be some monetary measure of income, profits, or 
wealth. Also, for consumption taxes, the base may be expressed in non-
monetary terms (gallons of gasoline, barrels of beer). The rate can be 
expressed as a percentage, a fixed dollar amount, or a per-unit amount.

The language clearly states that a supermajority vote is required to either; 
1) expand the base of taxation, or 2) increase the rate of taxation. Exam-
ples of expanding the base of an existing tax includes broadening the base 
of the Sales Tax to include more services or including in the base of the 
Individual Income Tax income from Social Security. An example of rais-
ing the rate of an existing tax would be an increase to the Individual 
Income Tax rate from its current amount, 4.25%, to 4.5%.

It is very important to clarify that Proposal 12-5 is not written to prohibit 
the aggregate amount collected from an existing tax (the product of the 
rate multiplied by the base) from increasing. The aggregate revenue col-
lected from each tax can grow without an increase in the rate or base due 
to changes in the economy or consumer behavior. The proposal’s lan-
guage specifically addresses changes made to either expand the base or 
increase the rate of an existing tax, or both.

How Taxes Can be Increased Under Proposal 12-5

Proposal 12-5 language does not grant the Michigan legislature power to 
impose new or additional taxes or increase existing taxes without the 
approval of the governor. Proposal 12-5, if approved, would not alter the 
constitutional requirement (Article IV, Section 33) that the governor sign 
a bill before it becomes law. 

In addition to the two-thirds vote requirement, the proposal also stipulates 
that state government can impose new taxes or increase existing taxes “by 
a statewide vote of Michigan electors at a November election.” This pro-
vision does not define how a proposal to impose new or increase existing 
state taxes would be placed before voters. Therefore, we assume that 
existing procedures, either through an initiated law or constitutional 
amendment, would be the available avenues for voters to increase taxes.

Existing law provides clear methods for voters to enact tax increases. 
Article II, Section 9 reserves to the people the right to propose, enact, and 
reject legislation. This power extends to a law to impose a new tax or 
increase an existing tax (subject of Proposal 12-5). The first step in this 

process involves gathering petition signatures of registered voters.11 The 
second step involves review by the legislature. The legislature has 40 
days to enact or reject the proposed law without change or amendment. If 
the legislature approves the proposed law, it takes effect without approval 

11. Initiative petitions require sufficient signatures at least equal to eight percent of the 
total vote cast for all candidates for governor at the last gubernatorial election.
© 2012, Anderson Economic Group, LLC 8
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by the governor. The third step involves a statewide vote. If the legislature 
fails to approve the proposed law, the question is submitted to the voters 
at a November election. This final step would satisfy the provision of Pro-
posal 12-5 requiring a statewide vote.

Proposal 12-5 does not make a distinction between laws proposed by the 
legislature and those proposed by initiative petition. Under Proposal 12-5, 
if the legislature decides to act upon a proposed initiated law that 
increases taxes, it would have to pass the law with a two-thirds vote in 
each chamber. Regardless of the origins of the proposed tax increase (ini-
tiated law or legislative action) the legislation would require a two-thirds 
vote in each chamber.

An alternative method for voters to impose a new state tax or increase an 
existing tax at a November election is through constitutional amendment. 
Proposed amendments can be placed before voters after a sufficient num-

ber of signatures of registered voters have been collected.12 If sufficient 
signatures are gathered, the proposed amendment is placed before electors 

at the next general election.13 A constitutional amendment proposing a 
new tax or an increase to an existing tax that is approved by the voters 
would satisfy the requirements of Proposal 12-5.

STATE VERSUS 
LOCAL TAXES 

Proposal 12-5 is clearly written so that only taxes “imposed by the state gov-
ernment” are subject to the supermajority vote requirement. The language 
does not read “authorized,” “allowed,” or “permitted,” therefore local taxes 

would not be affected.14 As previously noted, under Sections 25 and 31 of 
Article IX, all local tax increases are required to be approved by local voters, 
and Proposal 12-5 does not, in any way, change this requirement.

According to the Citizens Research Council of Michigan, there are 55 taxes 

levied by state and local governments.15 Of this total, 36 are imposed by the 
State of Michigan and 19 are authorized to be imposed by local govern-

12.Article XII, Section 2 requires that petitions containing at least 10 percent of the total 
vote cast for all candidates for governor at the last gubernatorial election.

13.The legislature also can propose constitutional amendments, including to impose new 
taxes or raise existing taxes. Before such a proposal is placed before voters, it must be 
approved by two-thirds of the members in each chamber. It seems unlikely that the 
Michigan legislature, faced with the supermajority vote requirement under Proposal 
12-5, would pursue a constitutional amendment to raise taxes if the two chambers have 
to achieve a two-thirds vote to get the question on the ballot. In all likelihood, the leg-
islature would raise taxes statutorily.

14.It is well established that Michigan local governments (both general purpose and spe-
cial purpose) derive their taxing power from state law (either constitutional or statu-
tory). Article VII, Section 21 for example, states that “Each city and village is granted 
power to levy other taxes for public purposes, subject to limitations and prohibitions 
provided by this constitution or by law.”

15.Citizens Research Council of Michigan, Outline of the Michigan Tax System, March 
2012.
© 2012, Anderson Economic Group, LLC 9
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ments.16 Based on the CRC taxonomy, only the 36 state taxes would be sub-
ject to the proposed constitutional language. The CRC categorize state taxes 
as: income, business privilege, sales, and transportation.

The line separating what constitutes a state tax and what constitutes a local 
tax can be blurry. For example, some state taxes are levied by state govern-
ment, but they largely serve a local purpose (revenue shared with local gov-
ernment). The Airport Parking Tax is an example. This tax is levied at 
parking facilities at or near Detroit Metropolitan Airport. This tax is adminis-
tered by state government, but the majority of the proceeds are shared with 
city and county governments near the airport. Although this tax appears local 
in nature, it is a state tax and would be subject to the constitutional language.

There are state taxes that are administered by local governments and used 
exclusively for local services. These taxes would be subject to the superma-
jority vote requirement. An example of a state tax administered locally is the 
6-mill State Education Tax. Local taxing jurisdictions collect this statewide 
property tax at the same time they collect other school taxes; however, the 
proceeds are sent to the state and maintained in the state School Aid Fund. 
The School Aid Fund is primarily used to finance local public K-12 educa-
tion services.

NEW TAXES AND/OR 
TAX INCREASES 
WOULD NOT BE 
PROHIBITED

Proposal 12-5 does not prohibit or prevent state government from impos-
ing new or additional state taxes or increasing the rates or expanding the 
bases of existing taxes. The constitutional language stipulates that should 
the Michigan legislature decide to enact new taxes or increase existing 
taxes, that it can only do so by a two-thirds vote in each chamber. In 
effect, the language makes it more difficult to take these actions by requir-
ing a higher vote threshold (two-thirds rather than majority). 

OTHER 
CONSTITUTIONAL 
SUPERMAJORITY 
REQUIREMENTS

If Proposal 12-5 is adopted by the voters, this would not be the first or 
only instance of a supermajority vote requirement in the Constitution. In 
fact, the current Constitution is replete with examples of a higher vote 
threshold being required for certain legislative actions, including tax and 
revenue limitations. More than a majority vote is required to:

• Override a gubernatorial veto (Article IV, Section 33);

• Repeal banking laws (Article IV, Section 43);

• Ask voters for approval to issue long-term general obligation debt 
(Article IX, Section 15);

• Reject or reduce Civil Service Commission pay increases (Article XI, 
Section 5); and

16.Here we group all types of local governments collectively, although certain types of 
taxes are only available to certain types of local governments. Also, we state that these 
taxes are authorized, not imposed, because not all local units levy all types of taxes. 
For example, only cities are allowed to impose an income tax and only a handful of 
those eligible actually impose a city income tax.
© 2012, Anderson Economic Group, LLC 10
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• Propose a constitutional amendment (Article XII, Section 1).17

Currently, a three-fourths supermajority vote in each chamber is required 
to raise state and local school operating property taxes (Article IX, Sec-
tion 3). This provision was added under Proposal A of 1994 as part of the 
school finance reforms. Interpretation of the taxes subject to this limita-
tion was provided to Governor John Engler by Patrick L. Anderson, then 
deputy budget director; and Nick Khouri, then chief deputy treasurer. This 

guidance was provided in advance of the vote on Proposal A.18

The language contemplated in Proposal 12-5, if approved, represents the 
second instance where a contemplated legislative action to increase state 
taxes would require a supermajority vote. Under the Proposal A provi-
sion, only state and local school operating property taxes are subject to a 
higher vote threshold. Proposal 12-5 would subject all state tax increases 
and new state taxes to the two-thirds vote requirement. Substantively, 
Proposal 12-5 is the same as Proposal A, but Proposal 12-5’s scope is 
much broader and does not infringe on the Proposal A school operating 
property tax provision.

17.This listing is not intended to be exhaustive, but rather illustrative, of the instances that 
require a supermajority vote.

18.This memo was provided to Governor Engler in advance of the vote on Proposal A in 
order to identify those taxes that would be subject to the limitation and minimize any 
confusion regarding definitions and scope of the constitutional amendment before its 
passage. The Governor cited the memo in his veto letter of Enrolled Senate Bill 597 in 
1994, following passage of Proposal A.
© 2012, Anderson Economic Group, LLC 11



Discussion
III. Discussion

MICHIGAN’S 
EXISTING 
CONSTITUTIONAL 
TAX LIMITS

Michigan’s 1963 Constitution, similar to the 1850 and 1908 constitutions 
that preceded it, contains both state and local tax limitations. Since the 
ratification of the current Constitution over four decades ago, the voters 
have added to the limitations through amendment. Two major limitations 
are: the 1978 Headlee Amendment and Proposal A of 1994. While other 
amendments have modified some tax limitation provisions, none more so 
than these two major amendments. In 2005, Anderson Economic Group 

prepared a report containing a listing of all constitutional tax limits.19 The 
previous AEG report is included, in its entirety, as a reference in “Appen-
dix A: Supplemental Materials” on page 23. The following discussion 
focuses on the interactions, and possible conflicts, between existing con-
stitutional limits and Proposal 12-5. 

In addition to our structural review of the proposed tax limitation in light 
of current limitations below, we point out that Proposal 12-5 clearly 
addresses how any interactions are to be interpreted. The proposed consti-
tutional language states, “This section shall in no way be construed to 
limit or modify tax limitations otherwise created in this constitution.”

Headlee Amendment

At the November 1978 general election, the Michigan electors approved 
Proposal E to the 1963 Constitution, commonly referred to as the Headlee 
Amendment in honor of its primary champion, Richard Headlee 
(deceased). The Headlee Amendment added 10 new sections to the Con-
stitution (Sections 25 through 34 of Article IX) and amended one section 
(Article IX, Section 6). The primary purpose of the amendment is to pro-
tect Michigan taxpayers by limiting state and local government taxation 
and spending and placing them under direct voter control. This general 
purpose is stated in Article IX, Section 25.

The sections of the Headlee Amendment most relevant to Proposal 12-5, 
and therefore the primary focus here, include Sections 26 through 28 that 
deal with state revenue and spending limitations. Section 26 establishes a 
limit on the amount of total revenue (taxes and other revenue) which may 
be imposed by the legislature. Section 27 establishes strict conditions for 
exceeding the Section 26 revenue limit. Finally, Section 28 works in tan-
dem with Sections 26 and 27 to ensure balanced state budgets by limiting 
state expenditures to the sum of the revenue limit, plus federal aid, plus 
any surplus from the previous year.

Section 26: State Revenue Limit. The state revenue limit is calculated as a 
share of state personal income, as opposed to a fixed dollar amount. The 

19.This document is provided for reference in “Appendix C: Supplemental Materials” on 
page 23.
© 2012, Anderson Economic Group, LLC 12
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constitutional language contains a specific calculation based on state fis-
cal year 1979 revenue collections as a percentage of state personal income 
in calendar year 1977. The result of this percentage is fixed for each sub-
sequent fiscal year. Therefore, until changed by constitutional amend-
ment, the state revenue limit in any fiscal year is equal to 9.49% of state 
personal income in the prior calendar year. The section also includes lan-
guage excluding certain revenue (voter approved bond debt service) from 
the calculation and specific instructions for refunding amounts in excess 
of 1% of the revenue limit.

Section 26 does not address, or limit in any way, the components of the 
total state revenue. For example, it does not limit the share that can be 
derived from each source; taxes, fees, or other charges. Instead it places a 
cap on total state revenue. Depending on the year, the share of the total 
revenue coming from taxes can increase or decrease compared to the pre-
vious year as long as the revenue limit is not exceeded. We do not see any 
direct interaction or conflict between the mechanics of Section 26 and 
Proposal 12-5.

Section 27: Exceeding the Revenue Limit. Under very specific conditions, 
the state revenue limit may be exceeded. To exceed the limit, Section 27 
requires: 1) the governor to request that the legislature declare an emer-
gency, 2) the request contain the nature of the emergency, dollar amount, 
and solution, and 3) the legislature, by a two-thirds vote in each chamber, 
declares that an emergency exists. We do see an indirect link between 
Section 27 and Proposal 12-5; however, it does not rise to the level of a 
conflict. A hypothetical example can help explain this interaction.

If one assumes that the State of Michigan is already at the Section 26 limit 
and the governor has decided that he would like to exceed the limit for an 

“emergency”, he must follow the procedures defined in Section 27.20 
Regardless of how the governor proposes to exceed the limit (tax increase 
or fee increase), the plan must be approved by a two-thirds vote in each 
chamber. This vote does not increase any tax, but only authorizes the 
emergency declaration. A separate legislative vote would be required to 
actually increase taxes, assuming this is part of the governor’s “solution” 
to the emergency. If Proposal 12-5 were in effect under such a scenario, 
the legislative vote to increase taxes to address an emergency would 
require a separate two-thirds vote. It stands to reason that the initial vote 
(to declare an emergency) would signal the legislature's intent to approve 
a proposed tax increase to “solve” the emergency, but this is not a given. 
Without Proposal 12-5 in place, a simple majority vote would be required 
to approve a tax increase to exceed the Section 26 limit, but only after the 
legislature, by a two-thirds vote, declared an emergency in the first place.

20.Currently, the State of Michigan is $5.6 billion below the Section 26 limit (fiscal year 
2011) and has been below the limit every year since fiscal year 2000, when it exceeded 
the limit by $160 million.
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Section 31: Local Approval of Local Taxes. The authors of the Headlee 
Amendment were keenly concerned of the growing burden of local prop-
erty taxes on taxpayers. To create a check on governments’ taxing author-
ity generally, Section 31 was added to the Constitution to require direct 
voter approval of both new local taxes and increasing the rate of existing 
taxes. As previously pointed out, Proposal 12-5 deals exclusively with 
state taxation and Section 31 would be untouched should the proposal 
pass. However, it is important to highlight that, to the extent that a general 
state tax limitation does not currently exist in the Constitution, Proposal 
12-5 would add a provision very similar in nature to Section 31 to protect 
state taxpayers.

Overall, we find no conflicts between the Headlee Amendment’s taxation 
and revenue limitations (which are contained in Article IX, Sections 26, 
27, and 31) and the new state tax limitation provision of Proposal 12-5.

Proposal A

Although the Headlee Amendment created some limits on local property 
taxation, the property tax burden in the state, particularly school taxes, 
continued to create hardships for many individuals after the amendment’s 
adoption. In response to this growing burden, multiple property tax 
reforms were proposed by voters and the legislature. The inherent prob-
lem with the proposed reforms involved the significant role that the prop-
erty tax played in K-12 school finance. 

Prior to the adoption of statewide Proposal A in the spring of 1994, Mich-
igan voters had faced multiple proposed reforms to simultaneously solve 
the dual-vexing problems of school finance reform and escalating prop-
erty tax burdens in the state. Proposal A succeeded where other reforms 
previously failed largely because the status quo system was not available 
to voters when they went to the polls in the spring of 1994. Faced with the 
choice between two very different plans (one statutory and one constitu-
tional), voters chose the constitutional plan to reform school finances and 
school property taxes.

The Proposal A reforms included a number of school finance changes 
(including shift to a per-pupil foundation funding model), but also a shift 
away from the local property tax to the state Sales Tax as the primary 
mechanism to fund schools. In order to protect voters from future prop-
erty tax hardships, the Proposal A constitutional amendments included a 
number of state and local tax limitations. We pay particular attention to 
the limit placed in Article IX, Section 3.

Three-Fourths Vote Requirement.  Section 3 requires a three-fourths vote 
in both chambers of the Michigan legislature to raise the maximum ad 
valorem property tax rates in effect on February 1, 1994, for school oper-
ating purposes. This applies equally to state and local school operating 
taxes. To the extent that the state levies school operating taxes (6-mill 
State Education Tax), there is a potential interaction between Proposal 12-
© 2012, Anderson Economic Group, LLC 14
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5 and the Proposal A limit. As mentioned earlier, the taxes subject to this 
limitation were identified in a 1994 memo to Governor Engler co-
authored by Patrick L. Anderson.

The natural question arises, “If Proposal 12-5 is adopted, which legisla-
tive supermajority vote requirement (two-thirds or three-fourths) governs 
legislation designed to increase state school operating taxes?” The answer 
to this question has been provided by the Michigan Supreme Court. The 
Court has opined that when there is a conflict between general and spe-

cific provisions in a constitution, the specific provision controls.21 Under 
this legal principle, the Proposal A limit (three-fourths vote requirement) 
would take precedence over the Proposal 12-5 limit (two-thirds vote 
requirement) when the state government wants to impose a new or 
increase an existing state school operating tax. We see no conflict 
between the legislative vote requirements of Proposal 12-5 and those 
associated with Proposal A.

21.Advisory Opinion on Constitutionality of 1978 PA 426, 403 Mich 631, 639-640; 272 
NW2d 495 (1978).
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IV.Other Issues to Consider

By creating a supermajority threshold for the legislature imposing new or 
expanded taxes in Michigan, Proposal 12-5 could significantly change 
how policymakers handle fiscal matters in the state. Since the proposal 
would change the “rules of the game” for legislators and interest groups 
on fiscal matters, it is worth considering whether they would “play the 
game” differently. This section briefly discusses how Proposal 12-5 
would change the incentives facing legislators and some possible implica-
tions for how legislators would react to these incentives. The section that 
follows in intended as a general policy discussion, rather than an interpre-
tation of the language of the proposal.

EFFECTS ON 
LEGISLATIVE TOOLS

State government officials must prioritize among the different policy 
goals they wish to pursue on their constituents’ behalf. Among the many 
factors that affect what priorities make it to the top of the agenda is 
whether it is likely that something can “get done,” as battles that do not 
result in legislation or other policy changes tend to be set aside in favor of 
other priorities. 

By raising the voting threshold for raising tax revenue but keeping things 
the same for other legislative votes, proposal 12-5 would tilt the options 
of policymakers away from taxes and toward other potential sources of 
new funds for new initiatives. Faced with such different options, legisla-
tors may change how they approach policy problems, even if their goals 
and values do not change. 

A tentative list of potential examples of changed legislative behavior in 
response to changed rules include:

• Increased reliance of fees and other non-tax sources of revenue.

• Increased incidence of attempts to interpret state taxes as fees. This has 
been an area of controversy because of the local voter requirements 
(Article IX, Section 31), resulting in the Michigan Supreme Court’s 

decision in the Bolt case.22 To date, state taxes have not been subject to 
the same legal scrutiny as local taxes in this regard. Nevertheless, we 
expect that the Bolt standard would apply to state fees.

• Decreased state funding for entities with the ability to raise their own 
revenue, as somewhat less available state funds may be reserved for 
priorities without other funding options. Potential examples include state 
universities and local governments, both of which currently receive 
appropriations from the state’s General Fund but which also have the 
authority to raise revenue from other sources (local taxes and student 
tuition).

22.See discussion of the legal distinction between taxes and fees in “Taxes versus Fees” 
on page 6.
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• Decreased attempts to enact wide-ranging, comprehensive tax reforms 
that include the expansion of a tax base or rate as part of a larger deal, as 
such deals (even if revenue-neutral or revenue-negative) would trigger 
the 2/3 legislative majority requirement. As such, large reforms would 
require a greater degree of consensus to pass than under current law.

• Increased reliance on policy options that don’t require additional 
appropriations. If legislators are less able to raise new revenue or agree 
on offsetting spending cuts to fund appropriations to address policy 
priorities, they may turn to other options, such as state mandates and 
regulations. For example, increasing the Michigan Earned Income Tax 
Credit would require additional state funds (and possibly a tax increase), 
while a rise in the state’s minimum wage would not. Both policies are 
designed to achieve similar policy objectives; increase the incomes of 
the state’s poorer residents.

EFFECTS ON 
LEGISLATOR 
BEHAVIOR

There may be additional effects on legislative behavior beyond the choice 
of legislative priorities and policy tools discussed above. The supermajor-
ity vote requirement will require more bi-partisanship coalition-building 
to pass legislation that increases taxes, which may have broader effects on 
coalition-building within the legislature, in difficult-to-predict ways.

Such coalitions may persist in dealings with other, equally complex, pub-
lic policy issues. Bonds “forged in legislative battle” may spill over into 
other areas of policy. On the other hand, bi-partisan bills that result in tax 
increases will likely require that some individual legislators take difficult 
votes that go against the record they would like to project into their next 
election. This may have the opposite effect on later coalition-building: 
having compromised on a high-profile issue, a legislator may feel less 
free to compromise on other issues so that his or her overall record 
reflects his constituents’ desires.

INCENTIVES FOR 
BUSINESSES AND 
INTEREST GROUPS

Stakeholders outside the government will also find their incentives and 
coalitions affected by proposal 12-5. The proposal would significantly 
increase the value to business and individual taxpayers of both tax cuts 
and tax exemptions because they would likely be more durable since they 
could only be reversed with a supermajority in the legislature. This would 
likely increase taxpayer groups’ interest in pursuing these policies, 
though the legislature may be more reluctant to pass such measures for 
the same reason they have been made more valuable. Removing an exist-
ing tax credit, however, would not require a supermajority vote as this 

does not affect either the rate or base of existing state tax.23

23.The distinction here is between tax “exemptions,” which exempt part of a potential tax 
base from taxation, and a “credit,” which directly reduces tax liability without neces-
sarily changing a tax’s rate or base. This difference in how existing tax expenditures 
are structured would become much more important if Proposal 12-5 were to pass 
because eliminating exemptions would likely trigger a 2/3 vote requirement or vote of 
the people, while removing many credits would not.
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For those entities reliant on state appropriations to provide services, there 
may be an increased incentive to pursue constitutional amendments that 
lock in state spending at a certain amount to guard against future appro-
priation reductions. If these entities sense that their state appropriations 
will be reduced because of the difficulty perceived to impose new taxes or 
increase existing taxes, they may seek a constitutional spending guaran-
tee. Currently, Michigan’s constitution does not contain specific spending 
mandates for its General Fund. California’s constitution has been popu-
lated with both state tax limitations and required state spending mandates, 
making it very difficult for policymakers to navigate the state’s fiscal 
issues.
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Appendix A.Ballot Proposal Language

The following text is what will appear on the November 6th general elec-
tion ballot summarizing Proposal 12-5:

PROPOSAL 12-5
A PROPOSAL TO AMEND THE STATE CONSTITUTION

TO LIMIT THE ENACTMENT OF NEW TAXES 
BY STATE GOVERNMENT

This proposal would:

Require a 2/3 majority vote of the State House and the State Senate, or a 
statewide vote of the people at a November election, in order for the State 
of Michigan to impose new or additional taxes on taxpayers or expand the 
base of taxation or increasing the rate of taxation.

This section shall in no way be construed to limit or modify tax limitations 
otherwise created in this Constitution.

Should this proposal be approved?

YES__

NO__
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Appendix B.About Anderson Economic 
Group

Anderson Economic Group, LLC is a research and consulting firm that 
specializes in economics, public policy, finance, market analysis, and land 
use economics. AEG has offices in East Lansing, Michigan and Chicago, 
Illinois. AEG’s past clients include:

• Governments, such as the states of Michigan, North Carolina, and 
Wisconsin; the cities of Detroit, MI, Cincinnati, OH, Norfolk, VA, and Fort 
Wayne, IN; counties such as Oakland County, Michigan, and Collier 
County, Florida; and authorities such as the Detroit-Wayne County Port 
Authority;

• Corporations, such as GM, Ford, Delphi, Honda, Metaldyne, Taubman 
Centers, The Detroit Lions, PG&E Generating; SBC, Gambrinus, Labatt 
USA, and InBev USA; automobile dealers and dealership groups 
representing Toyota, Honda, Chrysler, Mercedes-Benz, and other brands;

• Nonprofit organizations, such as Michigan’s University Research Corridor, 
Michigan State University, Wayne State University, Van Andel Institute, the 
Michigan Manufacturers Association, International Mass Retailers 
Association, American Automobile Manufacturers Association, Automation 
Alley, and the Michigan Chamber of Commerce. 

To learn more, visit AEG’s website at: http://www.andersoneconomic-
group.com.
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writing from the National Association of Business Economics. Ander-
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COPYRIGHT NOTICE 
& DISCLAIMERS

This entire report, including tables, is copyright © 2012 by Anderson 
Economic Group, LLC. Permission granted to reproduce in its entirety, 
including this notice, for news media and research purposes and to Pulse 
Canada. All other rights reserved. Resale without permission, and use in 
derivative works, expressly prohibited. “Fair use” excerpts may be 
included in news or research reports provided a complete citation is given 
to the author, title, and publisher. 

This report is based on publicly available information; and regional, 
industry, and other information known to us that we deem, in our profes-
sional judgement, to be reliable or indicative at the current time. 

This report does not constitute investment or tax advice. Readers are 
advised that this report, like all reports analyzing the likely course of 
future events, contains analyses, projections, and conjectures based on 
limited and imperfect information. Therefore, the actual future course of 
events are certain to deviate in some manner from those anticipated in this 
report. We may revise this report without notice to past readers.
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Appendix C.Supplemental Materials

Attached, in PDF format, is a 2005 report issued by the Anderson Eco-
nomic Group that discusses Michigan’s constitutional tax limits. This is 
provided as background for the discussion contained in this report.
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Michigan’s Constitutional Tax Limits:
How the “Headlee” Amendment, “Proposal A,” and Other Provisions Protect Michigan’s 

Taxpayers
Chapter 1

The Tax Limitations of the Michigan Constitution

Michigan's 1963 Constitution, like those that preceded it, is founded on both state and local 
tax limitations. Since the ratification of this Constitution a third of a century ago, the voters 
have added to those limitations by amending their Constitution with two major tax limitation 
amendments: the 1978 “Headlee” amendment, and 1994's “Proposal A.” In addition, other 
amendments have modified some tax limitation provisions, although none with the major 
changes wrought by these two amendments.

This monograph, now completely revised, summarizes the tax limitation provisions, with 
special attention on “Headlee” and “Proposal A.” New in this 5th edition is a review of the 
new Proposal A provisions, and a short discussion of the tax limitations woven into the 
fabric of the 1963 Constitution.

A. Tax Limitations in the 1963 Constitution

Article IX of the Constitution, the finance article, contains the main limits on local and state 
government taxation. These include:

• Limits on property tax rates in section 6.

• Limits on the property tax base in sections 3 through 6

• Limits on the total tax collected in sections 25 through 33 (the Headlee amendments of 1978)

• Voter approval requirements in sections 6 and 25 through 33.

• Limits on the sales tax rate and base. This section limited the state sales tax to 4%, although 

this limit was increased to 6% by Proposal A in 1994.1

• Requirements that all local taxes be authorized by the state legislature and subjected to a limit.

• Limitations on property tax rates on individual parcels, by Proposal A of 1994.

1. The original section limited the state sales tax to 4%, allowing a lower rate. Prop A required 
an additional 2% sales tax rate. Arguably, the state now has a minimum sales tax rate of 2% 
and a maximum of 6%.
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How the Headlee Amendment Protects Michigan Taxpayers
• The establishment and limitation of a state property tax, and the exemption from it for 
“homesteads,” added by Proposal A of 1994.

• The requirement that all new local taxes be approved by the voters, in sections 25 and 31.

• The requirement that any increases in school operating property taxes receive a 3/4 vote in the 
legislature.
(c) 2005, Anderson Economic Group, LLC. See copyright notice. Page 2 of 18



How the Headlee Amendment Protects Michigan Taxpayers
Chapter 2

The Headlee Amendment

The tax limitation amendment to the Michigan Constitution, commonly known as the 
“Headlee” amendment, protects Michigan taxpayers against excessive state and local 
taxation in a variety of ways. The amendment, adopted by Michigan voters as Proposal E on 
November 7, 1978, was described on the ballot as follows:

PROPOSAL FOR TAX LIMITATION.

THE PROPOSED AMENDMENT WOULD:

1.Limit all state taxes and revenues, excepting federal aid, to its current proportion of total 
state personal income and to provide for exception for a declared emergency.

2.Prohibit local government from adding new or increasing existing taxes without voter 
approval.

3.Prohibit the state from adopting new or expanding present local programs without fill state 
funding.

4.Prohibit the state from reducing existing level of aid to local governments, taken as a 
group.

5.Require voter approval of certain bonded indebtedness.

Should this amendment be adopted?
(c) 2005, Anderson Economic Group, LLC. See copyright notice. Page 3 of 18



How the Headlee Amendment Protects Michigan Taxpayers
Chapter 3

The Headlee Amendment: Section by Section Analysis

A. Section 25: Purpose of the Amendment

“Headlee” amended Article IX, section 6 of the 1963 Constitution of Michigan, and added 
sections 26 through 34. The first two sentences of section 25 clearly establish the purpose of 
the amendment:

Property taxes and other local taxes and state taxation and spending may not be increased 
above the limitations specified herein without direct voter approval. The state is prohibited 
from requiring any new or expanded activities by local governments without full state 
financing, from reducing the proportion of state spending in the form of aid to local 
governments, or from shifting the tax burden to local government.

B. Sections 26 through 28: Limiting State Taxation

Section 26 limits the total amount of taxes which may be imposed on the taxpayers by the 
State legislature. The section begins:

There is hereby established a limit on the total amount of taxes which 
may be imposed by the legislature in any fiscal year on the taxpayers 
of this state. The limit shall not be changed without approval of the 
majority of the qualified electors voting thereon,...

The limit is based on the share of Personal Income taken by the State in fiscal year 1979: 
approximately 9.49%. Section 26 provides that whenever total state revenues exceed this 
maximum share of the citizens income by 1% or more, it must be refunded to the Income and 
Single Business taxpayers. Smaller excesses must be deposited in the Budget Stabilization 
Fund.

This limit does not apply to principal and interest payments on state general obligation 
bonds, which must be approved by the electors. Since government debt is the same as 
deferred taxes, this allows the citizens to directly approve any future taxes required by 

bonds.2

Section 27 establishes strict conditions for the declaration of an emergency, during which the 
limit can be exceeded. Before any “emergency” expenditures can be made, the governor 
must request the legislature to make such a declaration, and the legislature must concur with 
a 2/3 majority in each house.

Section 28 prohibits the state from making expenditures in excess of the limit.

For further information, see the discussion of “compliance and implementation.”

2. The requirement for voter approval of state general obligation bonds was already in the 
Michigan Constitution when the Headlee amendment passed. The Headlee amendment 
extended this same principle to local government bonds as well. See discussion under 
Section 6.
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C. Section 29: Mandating State Funding of State-Required Local Programs

Section 29 of the Constitution prohibits the state from reducing the state-financed share of 
funding for existing local programs required by state law, and requires that new local 
programs required by state law be funded by the state:

The state is hereby prohibited from reducing the state financed 
proportion of the necessary costs of any existing activity or service 
required of units of Local government by state law. A new activity or 
service or an increase in the level of any activity or service beyond 
that required by existing law shall not be required by the Legislature 
or any state agency of units of Local Government, unless a state 
appropriation is made and disbursed to pay the unit of Local 
Government for any necessary increased costs....

This section guarantees that new state-mandated functions of local government, like Special 
Education, receive state funding. It also prevents the state from reducing its commitment to 
state-required programs existing before the Headlee amendment was ratified.

Programs protected under section 29 include “categorical” aid for special education, special 

education transportation, school lunch and supplemental milk, and drivers' education.3

For further information, see the discussion of compliance and implementation.

D. Section 30: Mandating Minimum Local Share of State Revenues

Section 30 mandates that the portion of State spending paid to all Local units of government 
not fall below a minimum limit.

The proportion of total state spending paid to all units of local 
government, taken as a group, shall not be reduced below that 
proportion in effect in fiscal year 1978-79.

The limit is based on the share allocated in fiscal year 1979: approximately 41.6% of state 
spending. However, since the reallocation of mental health spending from state to local 

authorities, the state agreed in a consent judgement to recalculate the minimum share.4 It did 

so, and the minimum state share is now over 48%.5

For further information, see the discussion on compliance and implementation.

3. Programs protected by the Headlee amendment are immune from executive order 
reductions. See State of Michigan, Court of Appeals, Durant v Michigan Dept. of 
Education, No. 9 1271, Opinion of Judges Danhof, Gillis, and MacKenzie, IV, Nov. 5, 
1990, 186 Mich App 83.

4. Oakland County v. State of Michigan, Mich App _; see also Report of the Blue Ribbon 
Commission on the Headlee Amendment, "Section 30" and the Appendix, which reprints 
the consent agreement.

5. Recalculation.... Michigan Department of Management and Budget,_____.
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E.  Working Together to Prevent “Tax Shifts”

Section 25 stated that one purpose of the amendment was to protect local governments and 
their taxpayers from tax shifts by the state government. The following sections establish a 
cascading structure of protections:

• The overall limit (section 26) prevents the state from taking an excessive amount of taxation 
without voter approval. This limit alone, however, does not prevent the State from either 
walking away from local government commitments, or mandating programs that must be paid 
for by local taxes. Thus, the amendment includes two additional sections to prevent such 
hidden tax increases.

• The local share minimum (section 30) prevents the state from reducing its overall commitment 
to local governments.

• The program mandate (section 29) prevents the state from taking money from one State-
required program to fluid another.

Taken together, these three sections limit the state government from taking too much 
taxpayer money or shifting the burden of state-required programs onto local taxpayers.

II Section 31: Requiring Voter Approval for Local Tax Increases. 

Section 3 1 requires voter approval of any new or increased local tax, and contains a special 
limit on property tax increases caused by assessment growth. The section begins:

Units of Local Government are hereby prohibited from levying any 
tax not authorized by law or charter when this section is ratified or 
from increasing the rate of an existing tax above that rate authorized 
by law or charter when this section is ratified, without the approval of 
a majority of the qualified electors of that unit of Local Government 
voting thereon...

Furthermore, the section requires that increases in local property taxes, caused by higher 
property values, be limited to that accounted for by inflation plus new construction. Any 
increases in the assessed valuation of property (which would cause a tax increase at the 
previous millage rate) above the inflation rate, except that caused by new construction, must 
be returned to the taxpayers in the form of a lower millage rate. This reduction in the 
maximum authorized millage rate, which allows only the increase in tax revenue caused by 

inflation and new construction, is commonly known as a “Headlee rollback.”6

The Headlee amendment here provides a fair balance between the needs of local 
governments and school districts, and those of the taxpayers. It grants a cost-of-living 
increase for government, by allowing the tax base to expand at the same rate as the CPI. 
Furthermore, it allows any new construction, such as that from new homes or businesses, to 
be brought into the tax base without limitation. Only tax increases above the sum of inflation 
and new construction are limited, unless the voters approve such an increase. Even though 
such elections are commonly known as Headlee “overrides,” they do not override the 

6. Local governments may levy a lower rate than the "maximum authorized" rate permitted by 
law or charter. In this case, the rollback still applies against the maximum authorized rate, 
not the levied rate. This maintains the purpose of the Headlee amendment: voter control 
over taxes. Because the maximum authorized rate is the rate approved by the voters, it is 
the rate that must be rolled back. Any increases above that rate require, in turn, new voter 
authorization.
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amendment. As with the state revenue limit in section 26, local governments are allowed to 
exceed their limits if the voters approve. Here, as elsewhere, the intent is not to abolish 
government, but to make it live within limits established by the voters.

For further information, see the discussions of millage limits, compliance and 
implementation of section 3.1, and the “Truth in Taxation” law.

A. Headlee 'Rollbacks” and Local School Finances

Whenever the Headlee limitation requires a “rollback” of the millage rate, the new lower rate 
applies to a larger tax base. Thus, the amendment allows an increase in tax revenue (equal to 
the rate of inflation plus new construction) even when it requires a rollback of the millage 
rate.

Despite occasional claims to the contrary, the amendment never cuts local tax revenue to 
local schools-it always allows the cost-of-living and the new-construction increases to pass 
undisturbed. The Headlee limitation is, after all, a limit on an increase.

On the other hand, state aid to “in-formula” school districts often decreases when millage 
rates go down or property values increase, but this is purely the result of the legislated school 
aid formula. State reductions in “categorical” aid, also called “recapture,” are similarly the 

result of state legislative actions, and not the result of the Headlee amendment.7

When evaluating local school finances, it is absolutely vital to understand the difference 
between the Constitutional limit on local tax increases, and the changes in State school aid. 
The Headlee amendment limits local property tax increases, while State school aid can rise 
or fall. 

While changes in state aid may force retrenchment in some school districts, the only "cuts" 
in these cases come from Lansing--not from local taxpayers or their Constitution! 

B. Section 32: Enforcing the Amendment

To make sure the state government follows the amendment, section 32 gives any taxpayer 
standing in the court of appeals to enforce its provisions. Furthermore, winning taxpayers 
must be reimbursed for their expenses incurred in sustaining the suit.

For further information, see the discussion of compliance and implementation, Sections 33 
and 34: Definitions and Legislative Implementation.

Section 33 establishes definitions for sections 25 through 32. The legislature is directed to 
implement the amendment in section 34.

C. Section 6: Requiring Voter Approval of Local Government Bonds

The amendments to section 6 plugged a gaping loophole in the 1963 Constitution: the ability 
of local governments to borrow money, and then levy taxes to pay the debt regardless of any 
tax limitation. The “Headlee” amendment repeated the efforts of Michigan citizens in 1932, 
who amended the 1908 Constitution to require voter approval of any tax levied above a 
minimum limit.

7. In fact, reductions in state funding for state-mandated programs are unconstitutional 
because of the protections afforded by section 29 of the amendment. See the discussion on 
compliance.
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Section 6 requires that General Obligation (G.O.) bonds bearing the “full faith and credit” of 

the people be approved by the voters.8 This matches the requirement in Article IX section 15 
that State G.O. bonds be approved by the voters.

Thus, under section 3 1 of the Headlee amendment, taxes for current operations of local 
government are under direct voter control. Under section 6, taxes for debt that are the general 
obligation of the taxpayers are also placed under direct voter control.

D. Millage Limits

Article IX, section 6 of the 1963 Michigan Constitution contains the limitation on the total 

amount of property taxes that can be levied by local governments.9 These limits preceded the 
Headlee amendment of 1978, and form the framework for the amendment to section 6 and 
additions of sections 25 and 3 1. As sections 26, 29 and 30 work together to protect local 
governments and their taxpayers from the state, so do sections 6 and 3 1 work together to 
protect taxpayers from local governments:

• Section 6 limits the total number of mills that can be levied by counties, townships, and school 
districts to no more than 50 mills, with voter approval required for millage totaling more than 
15. Millage for charter authorities, such as cities, which are approved by separate voter action, 

are excluded from the 50-mill limit.10

• Voter-approved millage rates must be reduced if assessments on existing property grow faster 
than the rate of inflation, as required by section 31.

• General obligation debt millage is excluded from the section 6 millage limits and the section 31 
rollback requirements, but the Headlee amendment to section 6 requires voter approval for 
such millage.

• Any other new local taxes must be approved by the voters, as required by section 31.

For further information, see the discussion on compliance and implementation.

8. See Michigan Attorney General's Opinion number 5417, December 1987 for an interesting 
discussion, including historical notes. Certain bonds not carrying the full faith and credit of 
the people, such as "revenue bonds" supported by the revenue of a publicly-financed 
project and without a general claim on the taxpayers, do not require a vote under Article IX 
section 6.

9. The Constitution, in Article VII sections 2, 1 1, 14, 21, and 22, subject the powers of 
counties, townships, cities and villages to tax and incur debt to limitations contained in the 
Constitution, general law, and charters.

10.For general and historical discussion, see Local Property Tax Limitations in Michigan, 
publication 295 (September 1989), and The 50-mill Limit: An Update, publication 1013 
(November 1992), both published by the Citizens Research Council of Michigan.
(c) 2005, Anderson Economic Group, LLC. See copyright notice. Page 8 of 18



How the Headlee Amendment Protects Michigan Taxpayers
Chapter 4

Implementation and Compliance: The Headlee Amendment. I

Sections 26-28: The Revenue Limit. 

Statutory implementation of the revenue limit is in sections 350a through 350e of the 
Management and Budget Act, at MCL 1 8. 1350a and following.

The legislature did not properly implement section 26 until the passage of 1988 PA 504, 
which required the Department of Management and Budget to first publish an official 
calculation of the limit by June 30, 1989. DMB calculated the limit at 9.49% of Michigan 
Personal Income and is now required to publish an annual compliance report.

The revenue limit was almost certainly violated in fiscal year 1985, before the State was 
required by Statute to annually review its compliance with the limit. Various independent 

agencies estimated the excess at around $150 million.11 The DMB redetermination of the 
limit, made over a decade after passage of the amendment, concluded that the state stayed in 
compliance in fiscal 1985 by $6.1 million dollars, or about 1/100 of 1% of personal 

income.12 Given the passage of time, and the retroactive certification, there is no chance for 
any refund for 1985. However, the proper mechanism is now in place for future enforcement.

By fiscal 1990, the state had built up a cushion above the limit of about $1.9 billion. Thus, 
the revenue limit has the current effect of preventing only a major state tax increase. Because 
of the way the limit is calculated, it can become unusually “tight” or “loose” in years 

following economic peaks and troughs.13

II Section 29: The Program Mandate. 

Statutory implementation of section 29 is in 1979 PA 101, at MCL 21.23 1 through 2 1.244. 

Section 29, the mandate for local program aid, has been violated in intent. The state share of 
local school funding has fallen significantly since 1979. Where the state paid 45% of K-12 

education costs in 1979, it paid only 39% in 1987, after falling to 33% in 1982.14 This 
shortfall has clearly pressured local property taxes higher.

School boards have fought to enforce their collective rights under the Headlee amendment, 
but have been only partially successful. The State argued, in Durant v State Board of 
Education and Waterford v State Board of Education, that only a few educational programs, 
such as Special Education and Drivers Education, are actually “required” by state law and 
entitled to protection under section 29 of the Headlee Amendment. The State Supreme Court 

11. See, for example, the 1988 Statistical Report, pp. 13, published by the Senate Fiscal 
Agency. The SFA calculated a 9.99% limit, and an excess of $149 million in fiscal 1985. 
See also The Michigan Tar Limitation Amendment, Current Status and Issues, October 
1981, Citizens Research Council of Michigan, which warns of the problem; and The State 
Constitutional Revenue Limit: Has It Been Exceeded? February, 1986, Public Sector 
Consultants, Inc. which concludes that the limit was exceeded.

12.See Determination of the State Revenue Limit Established in Article IX, Section 26 of the 
Michigan Constitution, June 1989, Department of Management and Budget; and editions of 
the Statistical Yearbook for 1989 and later, which adopt the new definition, Senate Fiscal 
Agency, Lansing Michigan.
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agreed in December 1985, concluding that the Constitution (which requires in Article VII 
section 2 free public education) is not “state law” for the purpose of section 29.

However, the Supreme Court remanded a portion of the case to the Appeals Court for fact 
finding. That court concluded that the state was violating the constitution:

As the testimony unfolded at trial, it became immediately apparent to 
the undersigned that from time to time following the passage of the 
Headlee amendment to the present date, the Department of Education 
has engaged in a plan or scheme to circumvent the effect of the 

Headlee amendment.15

The Appeals court took over a year to review this report from Judge George Denewith. 
Finally, on November 5, 1990, they issued their decision, which only partially accepted 
Judge Denewith's report. The court remanded the case back to Judge Denewith to determine 
if the state had underfunded certain programs, and if so, to determine the amount of the 
under funding. Ironically and tragically, Judge Denewith died the same day.

A related case, Schmidt v Department of Education, involves 57 school districts that sued in 
September 1990, seeking to prevent the State from “recapturing” categorical aid to out-of-
formula school districts.

The Appeals Court dismissed the suit, claiming that the plaintiffs had failed to state a proper 
cause of action under the Headlee Amendment. On appeal, the Supreme Court ruled that 
reducing the state-financed portion of each local unit's mandated services violated the 

Headlee amendment.16

A further controversy over a state law creating “tax base sharing” among school districts 
resulted in a circuit court decision prohibiting the state from reducing its payments for state-

mandated school programs.17

13.Because the limit for each fiscal year cannot be calculated with personal income data for 
the same year (the data not reported until well after the close of the year), the limit is 
calculated based on past data. The limit for each fiscal year is the ratio of state taxes in 
fiscal year 1978-79 divided by personal income in calender year 1977, (now calculated as 
9.49%), multiplied by the personal income from the prior calender year or the average 
personal income for the past three years.
This builds in a lag that can be troublesome when the economy turns from recession to 
recovery, or vice versa. In fact, the limit was set at exactly such a time, since 1979 was a 
peak economic year, and the large tax revenue from that year was divided into the personal 
income data from 1977 (a slower-economy year) to establish the initial ratio at an unusually 
high level.
For a critical discussion, see Edward Gramlich and Gary Woodard, "The Role of Tax 
Limitation Referenda in
State Fiscal Policy," in Michigan's Fiscal and Economic Structure, Harvey Brazer, ed., Ann 
Arbor, University of Michigan, 1982.
Calculated on an almost-contemporaneous basis (fiscal year state taxes over personal 
income for the calendar year ending in the fiscal year), and using US Bureau of the Census 
definitions, state taxes peaked at 6.5% of Michigan personal income in 1978-79. This ratio 
dropped to 6.2% in the recession year of 1980-81, and zoomed to 7.2% in 1983-84 when 
the economy was rapidly growing and the state income tax was increased. By 1990-9 1, the 
ratio returned to 6.7%. See Statistical Yearbook, Senate Fiscal Agency, Lansing Michigan, 
1992.
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The local government claims review board, set up by the implementing Statute at MCL 
21.240 to review local government grievances under this section, apparently never met 

during the first 19 years of the amendment.18

III Section 30: The Minimum Local Share. 

Statutory implementation of the minimum local share requirement is in sections 349, 350 
and 388 of the Management and Budget Act, MCL 18. 1349 and following.

Section 30, the local share minimum, was violated in the 1980's by the State's practice of 
shifting the funding of State-mandated Mental Health programs from State to Local 
categories. The State gave the local governments funding to cover the expense, then included 
the amount in the minimum share calculation as State funding. This left other local programs 
at risk of losing State funds.

Oakland County challenged this practice in Circuit Court, which ruled that the State was 
violating the Constitution:

The Court finds that the state may not... attribute to local units of 
government (e.g. Oakland County) that portion of state spending for 
county mental health services because of a county's refusal to accept 
responsibility via shared or full management contracts. To do so 
would violate Article 9, section 30 of the 1963 Constitution. The 

Legislature cannot repeal a constitutional mandate of the people.19

The State appealed to the Court of Appeals, which affirmed the lower court's opinion in July 

1989.20 Before the Supreme Court issued its decision, Governor John Engler and the 
Oakland County Board of Commissioners agreed on June 13, 199 1 to a settlement of the 
case, which affirmed the decision of the Appeals Court. Under the settlement, the State 
agreed to stop counting state expenditures to local governments operating state-required 

14.See, for example, the 1988 Statistical Report, pp. 80-81, published by the Senate Fiscal 
Agency; base data are from Bulletin 1011, Michigan Department of Education.

15.State of Michigan, Court of Appeals, Durant vs. State of Michigan, No. 91271 (former 
COA nos. 51431 and 63901), report of Honorable. George R. Denewith, 20 September 
1989. Citations for the case include 129 Mich App 517, 424 Mich 364, and 186 Mich App 
83.

16.State of Michigan, Supreme Court, Schmidt v Department of Education, No. 90858, 29 
September 1992, Mich. The case was remanded for further determination of the required 
state-share ratios. The court also ruled in this case that FICA (Social Security) taxes paid by 
local school districts were not a state-mandated activity.

17.State of Michigan, Circuit Court for the County of Macomb, Macomb County Taxpayers 
Association et al vs. L'Anse Creuse Public Schools et al, No. 91-5119-CZ. The "tax base 
sharing" law required, under penalty of losing all state aid, school districts to "share" their 
local property tax revenue with a state-designated agent, for redistribution to other districts. 
Although the state argued that school districts weren't actually required to make the 
payments, the tax base sharing law raised questions about the state's compliance with 
sections 26, 29, and 3 1 of the Headlee amendment.

18.Testimony on this point was unclear at the Headlee Blue Ribbon Commission; DMB staff 
indicated that the Board had an initial organizational meeting sometime after the adoption 
of the amendment, and then had adjourned for almost two decades. The Board, however, 
did continue to exist on paper, and individuals were periodically appointed to fill positions 
on it.
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mental health programs as “local” expenditures under section 30, and to review future laws 
to determine if they have the effect of shifting a tax burden onto local governments. Under 
the settlement, the state was given until fiscal year 1992-93 to begin complying with the 
section 30 requirement. The settlement forces the state to allocate over $400 million a year in 

additional funds to local governments.21

Section 31: Voter Control of Local Taxes A Property Taxes and Assessment Increases. 

The best-known aspect of the “Headlee” amendment is its limit on property tax increases 
caused by assessment growth. Michigan's property taxes are among the highest in the 
country, and voter frustration with them leads to ongoing involvement with the Headlee 

amendment.22

Statutory implementation of the limit on tax increases caused by assessment growth is in the 
General Property Tax Act at MCL 211.34d.

The related “Truth in Taxation” law, MCL 21 1.24e, requires public officials to vote on 

increased property tax revenue, and is discussed below under Section 6.23

Section 3 1, which limits tax increases caused by assessment growth 
on existing property to no more than the rate of inflation, has been 
undermined by the implementing legislation. The legislature wrote 
into law a formula that reduced the maximum authorized millage rate 
when assessments on existing property grew faster than inflation. 
This reduction is commonly called a “Headlee rollback.” However, 
the same statutory formula also allows maximum authorized rates to 

increase without a vote of the people in some instances.24 These 
“rollups” are clearly contrary to the amendment, which establishes 
tax limits that can only be increased with the consent of the electorate.

This circumvention was further exposed by Macomb County prosecuting attorney Carl 
Marlinga, in an opinion requested by the Macomb County Commissioner Mike Sessa. 
Marlinga concluded:

The Statute in question MCLA 21 1.34d is unconstitutional because 
the mechanisms created by the statue can. cause an increase in the tax 
rate in successive years without a vote of the people contrary to 

Article 9, sections 25 and 31 of the Michigan Constitution of 1963.25

The practice survived a circuit court test in Macomb County in 1992, with the court ruling:

19.State of Michigan, Circuit Court for the County of Oakland, County of Oakiand v State of 
Michigan, No. 85-305141-CZ, opinion of Honorable James S. Thorburn, 4 November 
1987.

20.unpublished 1988 Senate Fiscal Agency memorandum, based on DMB reports, indicated 
the reclassification of over $400 million in annual mental health expenditures would be 
partially offset by a then-current-law surplus of$100 to $150 million, so the net effect on 
local governments of the Oakland County settlement would be on the order of $250 million 
annually.

21.State of Michigan, Court of Appeals, County of Oakiand v State of Michigan, No. 104795, 
opinion of Honorable John H. Gillis and Richard A. Griffin, 5 July 1989; 443 NW2d 805, 
178 Mich App. 48. Further citations include appeal granted in part 453 NW2d 256, 434 
Mich 900; appeal dismissed and remanded 471 NW2d 619.
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[T]he Court holds defendant may raise its maximum allowable millage levy pursuant to the 
implementing legislation without voter approval and without violating the Headlee 
amendment provided the maximum allowable millage levy does not exceed the maximum 

authorized millage rate.26

The ruling here reveals exactly the logic used to justify the "roll up": a "maximum" rate can 
be "maximized" just a little more, as long as it doesn't exceed the "maximum" rate!

The Macomb County “rollup” case has been appealed.

V Voter Control of Local Taxes. 

There is no statutory implementation language for the requirements in sections 25 and 31 
that local governments submit any new tax to the voters for approval.

The Headlee amendment requirement that voters approve any local tax increase survives a 
change in legal status approved by the board of a local unit of government. If the board of a 
general law township votes to become a charter township, it cannot raise its millage rate 

above that permitted previously by the voters.27

Detroit circumvented section 3 1 by creatively redefining a “new” tax. A utility users tax was 
permitted under a statute pre-dating Headlee, but this Statute expired. The state legislature in 
1990 passed a law “reviving” the tax, and Detroit claimed that the new utility tax was not 

“new” under the Headlee amendment, and therefore did not require a vote of the people.28 
Taxpayers United for the Michigan Constitution sued the City of Detroit. The original Court 
of Appeals order dismissing the suit was vacated by the Supreme Court on March 29, 1991, 
and the case was remanded to the Appeals Court. The Appeals Court ruled against the 

plaintiffs on October 20, 1992, and denied a rehearing on February 8, 1993.29 An application 
for leave to appeal to the Supreme Court was filed on March 1, 1993.

A. Taxes That Are Not Taxes

A frustrating trend for taxpayers in recent years has been the proliferation of new local taxes 
which, to avoid the voter-approval requirement of section 3 1, local units of government 

22.The Advisory Commission on Intergovernmental Relations (ACIR) in Washington DC 
publishes an annual review of states' "tax capacity~ (tax base) and "tax effort" (tax burden). 
Measuring State Fiscal Capacity, 1987 edition (based on 1985 data) indicates that, while 
Michigan's tax capacity was 6% below the national average, its tax effort was 20% above 
the national average--fifth highest in the nation. See Nick Khouri's analysis in Notes on the 
Economy and the State Budget, no. 48 (February 1988), published by the Senate Fiscal 
Agency.
U.S. Census Bureau data from Fiscal Year 1984 show that Michigan's property tax burden 
was 5.2% of Personal Income--50% higher than the national average, and sixth highest in 
the nation.
ACIR and HUD data on 1987 effective property tax rates on homes with FHA-insured 
mortgages show that Michigan's effective tax rate is 2. 1%, fourth highest in the nation, and 
almost double the national average of 1. 15%. See Khoun and Addonizio, An Analysis of 
HJR I, August 1989, Senate Fiscal Agency, pps. 20ff. Census Bureau data for fiscal year 
1987-88 show Michigan's State & Local tax burden the 13th highest in the county, (50 
states and the District of Columbia), 6.3% above the national average. Property taxes were 
the 10th highest in the county, 33% above the national average. See US Census, State 
Government Finances, GF-88-5, table 32.
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have labeled “fees” or '1charges” or “assessments.” The Section 26 state tax limit relies on a 
clear and broad definition of state revenues in Section 33, but the amendment contains no 
definition of “tax” for local units of government. Of course, taxes have been levied by 
governments since antiquity, and there is no shortage of statute and case law on the subject. 
However, this has not prevented some units of local government from levying “fees” that 
are, in all respects but name, taxes.

The most noteworthy example is the use of recycling “fees” to finance new waste disposal 
services. In many communities, recently-enacted local ordinances require citizens to pay 
“fees” to a recycling authority, to finance a disposal service. These “fees” are levied on all 
property within a class (usually residential), regardless of whether the owner or occupant of 
the property actually uses the service. The “fees” then become a tax lien on the property, and 
if unpaid, are certified onto the property tax roll for collection in the same manner and at the 

same time as general property taxes.30

There are two major differences between a “fee” and a “tax”: First, fee revenue must be 
placed in a special fund, which can only be used for the purpose for which the fee was 
charged. Most or all recycling “fees” meet this test. Secondly, a “fee” must be a voluntary 
payment made only by those individuals who choose to use the service for which the “fee” is 
charged. The “fees” in question fail this test, since they are mandatory charges on property, 
made without regard to usage of the service. In some instances, the ordinances require all 
individuals to turn over their garbage, neatly sorted, to only the municipally contracted trash 
hauler, and even provide for inspection of garbage by municipal employees and the 

imposition offense and other penalties for noncompliance.31

Such government charges are quite different from those made for entry into a public park, the 
purchase of a lottery ticket, or measured service charge from a municipal utility-all of which 
are true user fees. They are close, if not indistinguishable, from property taxes.

The Attorney General has demurred on repeated requests for an opinion on this issue, most 
recently responding that “Research has not disclosed any controlling case law on the 

question...”32 However, the Court of Appeals in an earlier East Lansing case, and the 
Attorney General in an earlier opinion, both' provided a good framework for deciding this 

question in a manner consistent with the plain meaning of the Constitution.33

23.Both these statutes contain extremely complicated formulas, which create considerable 
confusion for citizens and public officials alike. Two short guides intended for public 
officials, are Determining the proper amount of taxes to levy under the Headlee amendment 
and state law, by George Stevenson and Richard Walawender, Miller Canfield Paddock and 
Stone, Detroit, in Public Corporation Law Quarterly, 1989 No. 1; and Headlee 
Amendment, by Pearl Holferty, Plante & Moran, Southfield, 1987. The Department of 
Treasury also distributes an annual statement including the allowed inflation rate for 
Headlee amendment calculations. Note that these publications describe compliance with 
the statutory implementation of section 3 1, which allows under certain circumstances an 
unconstitutional increase in millage rates, as discussed below.

24.The formula is in MCL 211.34(d)7. This confusing section establishes "millage reduction 
fractions" (MRFs) to reduce millage rates when assessment growth exceeds inflation. 
However, the formula allows assessment growth that does not exceed inflation to create a 
MIRF higher than 1, thus actually increasing millage rates without a vote of the people.

25.Memorandum to Macomb County Board of Commissioners from Prosecuting Attorney 
Carl Marlinga, 14 January 1991, page 8.
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Without legislation prohibiting “taxes” levied under other guises, this issue will almost 
certainly end up in litigation.

B. Section 32: Enforcing the Amendment

The legislature implemented section 32 by adding section 308a to the Revised Judicature Act 
at MCL 600.308a, in 1980. It allowed taxpayers to sue in either the Circuit Court or the 
Court of Appeals under the Headlee amendment, and established a one-year statute of 
limitations for taxpayers challenging government actions under the Headlee amendment. In 
practice, the Court of Appeals normally refers a Headlee case to a Circuit Court. 
Unfortunately, this has helped established a pattern of delay in the most important cases, 
since the Circuit Court decisions going against the state are then appealed.

Section 32 of the amendment states that taxpayers have standing to challenge the 
government in the Court of Appeals to enforce compliance, and that winning plaintiffs shall 
have their expenses paid by the government. The "costs" that must be reimbursed to 
successful plaintiffs was obviously intended to include reasonable attorney fees. The State 
argued in the Durant case against including attorney fees as a component of costs. The 
Appeals Court, following Judge Denewith, concluded in 1990 that such fees must be 
reimbursed to winning plaintiffs.

[We] find that §32, by defining standing, sets forth a rule by which the 
rights guaranteed in the other provisions of the Headlee Amendment 
may be enjoyed and protected...Section 32 is self-executing....

and,

[We] conclude that, in ratifying the Headlee amendment, “the great 
mass of people themselves” intended the term “cost” to include 

reasonable attorney fees.34

26.State of Michigan, Circuit Court for the County of Macomb, Macomb County Taxpayers 
Association et al vs. Utica Community School District, No. 91-3755~CZ, opinion of Judge 
Peter J. Maceroni, 29 June 1992. The court here relied falsely on Fahnenstiel v Saginaw, 
142 Mich App 46, 368 NW2d 893 (1985) in dismissing the complaints of the taxpayers that 
the "rollup" of their millage rate violated the constitution. The issue in Fahnenstiel was 
whether Saginaw's reduction and subsequent increase in its tax rate under its charter 
violated Section 3 1, and the Appeals Court relied on Bailey v Muskegon County to 
determine what taxes were authorized when the Headlee amendment was passed. The 
"rollup" provision at MCL 211.34d was not even addressed.

27.Opinion of the Attorney General, 1989 No. 6588.
This same principle was also tested in Cascade Township, with the Township agreeing to 
respect the voters' rights under the Headlee Amendment. On the other hand, if the voters 
approve a change in legal status that carries with it a new, higher taxing authority, the 
maximum authorized rate under the Headlee amendment would increase accordingly. See 
Smith v Scio Township (1988) 173 Mich. App. 381.

28.The original or "old" Utility Users Tax was 1970 PA 198, at MCL 141.801; it contained a 
sunset date of June 1972. The legislature made several subsequent changes, including the 
extension of the sunset date. The "new" Utility Users Tax was 1990 PA 100, was made to 
apply retroactively to 1988, and contained no sunset date.

29.Taxpayers United for the Michigan Constitution, et al v. City of Detroit, SC No. 89945 on 
prior appeal, 437 Mich 829 (1991); COA Nos. 130128, 139330, Mich App Oct. 92; 
rehearing denied Feb. 1993.
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The court also upheld the one-year Statute of limitations. In recent settlements, attorney fees 

were awarded successful plaintiffs.35

VI Section 6: Voter Approval of Local Debt. 

Section 6, which requires voter approval of bonded indebtedness, has been violated by court-

ordered “judgment bonds” to pay for local government debts.36

Another circumvention of this requirement is the use of “limited” tax obligation bonds. 
These bonds purport to escape the voter approval requirement, because they have the 
backing of the taxpayers only up to the voted millage limits, rather than the unlimited 
millage that can be levied to pay for a voter-approved bond. Since these bonds create future 
tax obligations much the same as voter-approved G.O. bonds, there is no justification for a 
bypass of the voters. In personal terms, they are the equivalent of being a co-signer on a 

friend's car loan, without having signed the loan.37

The most notorious example is the 1989 Troy School Board case, where the voters twice 
turned down bond financing of a new high school. The school board, on its own, then sold 
“limited” tax obligation bonds to fund the construction. Legal challenges were dismissed on 
technicalities, but the citizens successfully recalled the board members who supported the 

bond sale.38

These “limited” obligation bonds may ultimately be subject to voter refusal to pay taxes for 
their repayment, since they had no voice in the initial borrowing. For example, should a 
school finance reform law be enacted, which replaced local property tax revenue with a state 
grant for operations, additional voter-approved taxes would be necessary to repay “limited” 
obligation bonds. Taxpayers would indeed be reluctant to approve such new taxes to repay 

borrowings they had no chance to approve.39

VII  Millage Limits. 

Statutory implementation of constitutional millage limits is in the Property Tax Limitation 
Act, MCL 211.201 and following.

Michigan's constitutional property tax limits have a tortured history of legislative and 
judicial weakening that goes at least as far back as the 1932 voter-initiated tax limitation 

30.Examples include the cities of Farmington, Farmington Hills, Lansing, and Wixom and the 
township and village of Milford. Initial attempts to impose a recycling tax have been 
reconsidered or abandoned in Bloomfield Township, Oxford, Shelby Township, and Novi. 
controversies over proposed recycling taxes exist in Rochester Hills, Redford and other 
communities.
For editorial comment, see "Farmington Trashes Taxpayers," 25 September 1991, "The 
Oakland Trash Revolt," 3 November 1991, and "When a Tax Is Not a Tax," June 6, 1992, 
all in The Detroit News, and "'User's fee' a loser," 27 January 1993, The Spinal Column.

31.Although beyond the scope of this pamphlet, for a government to require that citizens turn 
over all their garbage, sorted into categories, to government inspectors raises serious civil 
liberties questions.

32.Letter to Senator David Honigman from Chief Assistant Attorney General Stanley 
Steinbom, 18 February 1993. Although reported as supporting the legality of mandatory 
"fees," an earlier letter from Attorney General Frank Kelley to Senator Gilbert DiNello 
(dated 1 1 May 1992) actually only addressed the first difference cited above between a 
"tax" and a "fee."
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amendment to the 1908 Constitution.40

A.  “Truth in Taxation”

The “Truth in Taxation” law, 1982 PA 5, at MCL 21 1.24e, requires local governments to 
take certain public steps before increasing in local tax revenue beyond that allowed by new 
construction. This act guarantees that local taxpayers will have access to information on their 
property taxes, gives them the opportunity to present testimony to their public officials on 
property taxes, and requires public officials to vote for any increase in taxes beyond that 
allowed by new construction.

Under Truth in Taxation, local governments must reduce their millage rates to that which 
would allow them the same revenue as the previous year's millage rate on the previous year's 
assessments, plus any revenue from new construction. If they wish to receive higher property 
tax revenue they must take the following steps:

1.Publish a notice, headed “notice of a public hearing on increasing 
property taxes,” not less than 6 days before the hearing, showing the 
time, date, and place of the hearing;

2.Include in the notice a statement indicating the proposed additional 
millage rate that corresponds to the increased revenue to the local unit 
of government, and the percentage increase it would represent;

3.Receive testimony and discuss the proposed levy of additional 
millage; and

4.Adopt by separate resolution or ordinance the additional millage 
rate.

The Statute specifically states that no action of the governing body can increase millage rates 
beyond that allowed by section 3 1 of the Headlee amendment, as implemented by the 

33.Letter from Patrick Anderson to Stanley Steinborn, 23 July 1992. In Iriquois Properties v 
East Lansing, 160 Mich App 544, 408 NW2d 495, 1ev den 429 Mich 884 (1987), the court 
held that a true user fee for trash hauling in which property owners who did not choose to 
use the service were not required to pay the fee) was not a tax. Furthermore, the court added 
that taxes levied to pay for such a service must be approved by the voters or would be 
struck down as unconstitutional.
In 1980 OAG 506, the Attorney General concluded that a city could finance an ambulance 
service either through "fees for services" or through voter-approved taxes, adding that such 
taxes must be approved by the voters even if they were called "special assessments" in the 
enabling statute.

34.State of Michigan, Court of Appeals, Durant v Michigan Dept. of Education, No. 91271, 
Opinion of Judges Danhof, Gillis, and MacKenzie, lB and VI A, Nov. 5, 1990; 463 NW2d 
461, 186 Mich App 83. The appeals court ordered that, on remand, the trier of fact 
“determine an appropriate award of costs to include reasonable attorney fees should he 
determine that defendants underfunded plaintiff district in violation of §29.”

35. In the settlement to the Oakland County case, the state agreed to pay $50,000 in attorney 
fees. In the Macomb County tax base sharing case, the plaintiffs attorney was ordered to 
present a bill for services.

36.This practice is covered in detail Are Judgement Levies, Judgement Bonds, and Other Taxes 
Authorized Without Limits Permitted Under the Michigan Constitution?, (report number 
284, May 1987) published by Citizens Research Council of Michigan.
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B. “Headlee” and “Truth in Taxation” Limits Compared

“Truth in Taxation” creates a stricter limit than section 31 of the “Headlee” amendment, 
since it only allows new construction to increase tax revenues, and applies to the levied rate 
even if the levied rate was less than the rate authorized by the voters. “Headlee” allows an 
inflation increase plus new construction, and applies to the rate authorized by the voters. 
However, “Truth in Taxation” only requires a public hearing and a vote of the board to 
increase taxes above the limit. “Headlee” requires a vote of the people.

__________________________________________________________________

About the Author

Patrick L. Anderson is President of Anderson Economic Group, a consulting firm in 
Lansing, Michigan. Before founding his firm, Mr. Anderson served as a deputy budget 
director for the State of Michigan, and as Chief of Staff for the Michigan Department of 
State. In the private sector, he was a colleague of Richard Headlee 's serving as an officer of 
Alexander Hamilton Life Insurance Company for six years during Mr. Headlee's tenure as 
President of that firm. In 1987, Headlee and Anderson founded Taxpayers United for the 
Michigan Constitution, a nonprofit corporation dedicated to instructing the citizens and 
policy makers of the state on the tax limitations of the Michigan Constitution. Earlier 
editions of this work were published by that organization.

Anderson's writings on economic and tax policy have been published in newspapers 
including the Wall Street Journal, Detroit News, Detroit Free Press, and Cram's Detroit 
Business; monographs of his have been published by the Heartland Institute of Chicago, the 
Mackinac Center for Public Policy in Michigan, and the Economic Enterprise Foundation of 
Detroit. He is currently an adjunct fellow for the Hudson Institute in Indiana.

Patrick Anderson received a Master’s Degree in Public Policy, and Bachelor’s degree in 
Political Science, both from the University of Michigan.

37.The defense of "limited" tax obligation bonds rests on the claim that the taxpayers are liable 
for only a limited amount. In the personal example of being forced to pay off another 
person's car loan, you would also be liable for only a "limited" amount. The real question is 
whether you consented to the liability; individuals consent by signing a loan document, 
taxpayers by voting.

38.Taxpayers United for the Michigan Constitution v Troy School District, Court of Appeals 
No. 89-1 15 1 193-CZ, Oakland County Circuit Court No. 89 368120 CZ. Related 
editorials include "The Sack of Troy," The Detroit News 19 February 1989, and "Grab for 
Voter Dollars Unconscionable in Troy," The Oakland Press, 20 February 1989.

39.See Karen Pierog, "Legislation Seen Hurting Schools' Ability to Issue Limited Tax Bonds 
in Michigan," The Bond Buyer, 24 February 1993.

40.Local Property Tax Limitations in Michigan contains an extensive history.
41.Both "Headlee" and "Truth in Taxation" exclude millage for voter-approved bonds. "Truth 

in Taxation" also excludes millage for a "building and site fund," which is a potential area 
of abuse.
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